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1. INTRODUCTION 

 

This report is the first of several to be drafted in identifying human rights issues affecting 

internally displaced persons (IDPs) from Kosovo and Metohija in relation to property and non-

property issues.1 It complements other reports previously submitted by the Project on obstacles 

to return on property and non-property issues and on the report on legislative and 

institutional gaps. The information in this report is based upon observations of Project legal 

officers while providing legal assistance, as well as through reports from authoritative sources 

covering recent events. 

While the main objective of the Project is to improve the provision of legal aid/assistance and 

increase availability of timely and accurate information, it also seeks to identify issues that are 

directly affecting vulnerable groups from resolving problems related to their displacement. The 

Project then provides its findings to key stakeholders, which may contribute to the solution of the 

problems outlined. 

In order to avoid overlapping issues discussed in previous reports, the Project has focused this 

human rights report on 3 topics; 

- 1. Low level intimidation on IDPs and its effects; 

- 2. Implementation of decisions of the Human Rights Advisory Panel (HRAP);   

- 3. Unanswered issues affecting mass claims of compensation for destroyed properties of 

IDPs. 

 

                                                      

1
 All references to Kosovo, Kosovo and Mehija and KiM are done within the framework of UN Security Council Resolution 1244 

and the Constitution of the Republic of Serbia. 
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2. LOW LEVEL VIOLENCE/INTIMIDATION ON IDPS AND ITS EFFECTS 

 

For the purpose of this report, low-level intimidation can be defined as violence, intimidation or 

similar incidents perpetrated in a seemingly random fashion "which would cause a person of 

ordinary sensibilities" fear of injury or harm.2 Since the start of operations in the field, the Project 

has noted a number of incidents of low-level intimidation directed against IDPs and the non-

majority population in Kosovo. Most are not public or government sponsored incidents, but are 

done by individuals or small groups of persons, while incidents that do involve government 

agents appear to go unpunished. Unfortunately, no organization has produced a report which 

has tracked and reported on this information. However, this Project has monitored these 

incidents using a number of means including: 

- Monitoring reports from daily media sources believed to be credible; 

- Monitoring  security reports from UNMIK, OSCE, the UNHCR and EULEX; 

Actual examples of recent incidents reported from late July until September 2011 are given to 

illustrate the ongoing problems that IDPs regularly face. It is significant to note that the reports 

are as recent as few weeks before the time of writing while similar incidents have been 

occurring regularly since the start of international administration in June 1999.  

 

The effects that these incidents have had on returns of IDPs, restitution of their property, IDPs 

accessing other rights in the place of origin, or their perceptions on freedom of movement are 

difficult to measure. This is because some effects depend on the subjective perceptions of IDPs 

(for example their perception of freedom of movement, or their confidence in institutions). There 

is limited follow-up reported by any institution or organization on the correlation of incidents of 

intimidation versus restitution, freedom of movement and the continued exodus of non-Albanian 

communities. One measured effect that can be observed is that on returns; the UNHCR has 

reported that from January to August 2011, 722 individuals returned to Kosovo with a decrease 

of 56% when compared to the same period in 2010.3  

The types of incidents focused on in this report can be broken down into the following 

categories: 

                                                      

2 Legal Definition of intimidation; www.lectlaw.com/def/i064.htm 
3 See; draft report of the UNHCR in Kosovo; Voluntary Returnees to Kosovo 2011 Human Rights overview, September 2011. 

http://www.lectlaw.com/def/i064.htm
https://docs.google.com/document/d/1VS1tizNYYJ5FV42oZwlv0REw0eVzsxneBe_OBlx9ijQ/edit?hl=en_US
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- Incidents committed against IDPs who have returned; 

- Violent incidents committed against IDPs who remain in displacement; 

- Criminal charges filed against IDPs as a tool of intimidation; 

- Violence against groups of IDPs; 

- Violence against non-majority communities; 

- Cutting off of supplies to enclaves. 

There can be no doubt that violence against IDPs who live in displacement or who are in the 

process of returning have a “chilling effect” on attempts at property restitution and at accessing 

other rights in the place of origin, return and perceptions of freedom of movement, as well as 

confidence in local institutions.4 Such acts, if not prevented may endanger the free enjoyment of 

rights guaranteed under international human rights treaties, like the ECHR which is directly 

applicable in Kosovo, as well as under  principles, such as the Principles on Housing and 

Property Restitution for Refugees and Displaced Persons, commonly referred to as the 

“Pinheiro Principles” (Principles). The Principles give a thorough explanation on the restitution of 

property to refugees and displaced persons. Most of the international conventions from which 

the Principles are derived are directly related to the property problems being faced by IDPs from 

Kosovo. 

  

2.1.   Legal Obligation on Government to Act 

 

The rights contained in the ECHR and the Principles find their correspondent in obligations for 

the governments or whatever authority which is in charge. Therefore governments are obliged 

to ensure that non-State actors within their legal jurisdiction refrain from carrying out or 

otherwise participating in displacement.5 (obligation to protect). In addition, it is worth recalling 

that forced displacement can amount to a crime against humanity if it is widespread and 

systematic6. The failure of the relevant authorities to effectively address the issue of low-level 

violence against IDPs and non-majority groups for a protracted period of over 12 years can be 

argued to be a failure to meet this obligation. While this report will not delve into the measures 

                                                      
4
 Ibid. 

5
 Principles 5.4 “States shall take steps to ensure that no one is subjected to displacement by either State or non-State actors.” 

6
 Statute of the ICC, Article 7. 
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that the authorities in Kosovo and Metohija should take into reducing such incidents, the fact 

that there has been little or no improvement in the situation to date is prima facie an indication of 

a failure to do enough to address these incidents.  

An article by Antoine Buyse provides a deeper analysis of the government responsibility to act 

by stating that the International Law Commission (ILC) in the Articles on Responsibility of States 

for Internationally Wrongful Acts has codified the norms governing the consequences of 

wrongful acts.7 The concept of “State responsibility” comes into play when an act (or omission) 

can be attributed to the state concerned under international law and when it “constitutes a 

breach of an international obligation” of that state.8 These requirements are cumulative. The 

responsible state has the duty “to cease that act, if it is continuing” and to “offer appropriate 

assurances and guarantees of non-repetition, if circumstances so require”.9 The obligation of 

cessation arises from the general norm of acting in conformity with international law. In this 

sense the duty of cessation exists independently of a duty of reparation. Nevertheless, 

depending on the circumstances, it can also be part of reparations. 

For example, the cessation of denial of access to someone’s home may in effect amount to 

partial reparation – partial, since arguably material and/or immaterial harm caused by the denial 

of access will also have to be remedied. The state responsible for the wrongful act is obliged to 

provide full reparation for material or moral injury or damage caused by that act (Art. 31).10 

 

2.2.   Violence committed against IDPs who have returned 

 

 

                                                      
7
  Report of the International Law Commission, fifty-third session, UN Doc. A/56/10 

8
 Ibid, Article 2. 

9
 Ibid, Article 30. 

10  Antoine Buyse, Lost and Regained? Restitution as a Remedy for Human Rights Violations in the Context of International Law. 2008, Page 130. 

WEDNESDAY 24.08.2011 – “Houses of eight Serbian returnee families in the village of Babljak 

in the municipality of Uroševac in Kosovo have been broken into and robbed, KIM Radio says. 

Uroševac municipality coordinator Milan Janjić has said that eight houses were robbed last night 

and that all of the furniture and home appliances were taken. Kosovo police (KPS) have made 

an official report about the robbery.” Source; B92 News 

http://www.un.org/documents/ga/docs/56/a5610.pdf
http://www.b92.net/eng/news/crimes-article.php?yyyy=2011&mm=08&dd=24&nav_id=76058
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Incidents like the one in the above example are common in areas where IDPs have returned. 

The Deputy Head of the OSCE, Edward Joseph, stated in a press release; ““Such incidents 

create a feeling of insecurity and vulnerability among this small returnee community. Situations 

like Bablka/Babljak have a negative impact on the overall returns process in Kosovo”.11  

Such incidents have occurred in other areas of Kosovo and Metohija as well, including a village 

near Orahovac on 03 August 2011.12 Thefts and damages to private property were registered in 

the Pec, Gnjilane and Pristina regions. In Obilic Municipality the house of a K/RAE returnee was 

intentionally set on fire, generating fear and apprehension among the returnee community.13 

Vacant homes belonging to members of the Croatian community have also been targets of 

looting.14  

 

The right of every individual to the peaceful enjoyment of his/her property is enshrined in 

many international treaties to which Kosovo is a party, either by the unilaterally adopted Kosovo 

Constitution or by virtue of its status  under UN administration. These rights have been 

highlighted by several international instruments including the European Convention on Human 

Rights (ECHR), the International Covenant of Civil and Political Rights15 (ICCPR), the 

International Covenant on Economic, Social or Cultural Rights (ICESCR)16, and the Universal 

Declaration of Human Rights of 1945 (UDHR)17 In addition, the Committees that monitor the 

implementation of both the ICCPR and ICESCR have elaborated on these rights in greater 

detail in subsequent sessions. 

While these rules and principles are directly applicable to governments, governments can also 

be held responsible for their violation by non-state actors which they have been able or unwilling 

to prevent. By failing to act in these cases and condoning violence, they violate their obligation 

                                                      

11 OSCE Press Release OSCE Mission in Kosovo calls on local institutions to provide security for returnees, 07 October 2011 
12 Source; Kosovo and Metohija media monitor. 
13 See; Supra UNHCR report on returns September 2011. 
14 OSCE Report; The Kosovo Croats of Vitina Municipality: A Vulnerable Community, October 2011, Section 4. 
15 ICCPR Article 17.1 “No one shall be subjected to arbitrary or unlawful interference of his (or her) privacy, family, home or correspondence, 
nor to unlawful attacks on his honor or reputation.” 
16 ICESCR Article 11.1 “The State Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself 
and his family, including adequate food clothing and housing and to the continuous improvement of living conditions.” 
17 UDHR Article 17(1) “Everyone has the right to own property either alone as well as in association with others, and that (2) No one shall be 
arbitrarily deprived of his property. 

http://www.osce.org/kosovo/83779
http://www.kosovo-metohija.com/index.php?option=com_content&view=article&id=1580:2011-08-03-19-54-30&catid=82:2009-12-02-18-12-46&Itemid=487
http://www.osce.org/kosovo/83789
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to protect18 and thus foster a climate of impunity, where human rights can be violated at will by 

individuals and non-state actors.  

 

2.3.   Violence committed against IDPs who remain in displacement 

 

 

 

A number of such incidents involving the police have been reported over the past two months; 

for example a special police unit reportedly beat a group of Serbian farmers in the village of 

Strpce on 28 July 2011.19 There is no information whether these prima facie human rights 

violations have ever been investigated by the competent authorities. 

Attacks like the one mentioned above have a direct impact on the right to voluntary return in 

safety and dignity.20 The duty to enable internally displaced persons (IDPs) to return to their 

homes ‘in safety and with dignity’ is included in the Guiding Principles on Internal 

Displacement.21 “All refugees and displaced persons have the right to return voluntarily to their 

former homes, lands or places of habitual residence, in safety and dignity. Voluntary return in 

safety and dignity must be based on a free, informed, individual choice.”22 The term dignity is 

difficult to define in the restitution and return context. A good definition within the Kosovo context 

                                                      

18
 http://www.ohchr.org/en/professionalinterest/Pages/InternationalLaw.aspx 

19 Source B92 News 
20 Principles on Housing and Property Restitution for Refugees and Displaced Persons, Section 4(10) 
21 Principle 28.1 
22

 Pinheiro Principle 10.1 

THURSDAY 25.08.2011 – “An 81- year old refugee from Kosovo, entering the territory from 
Montenegro where he now resides, was brutally beaten by members of the Kosovo police. The 
incident happened on the Savine Vode crossing. The victim was identified as Kostadin Stijović, 
now a resident of the town of Andrijevica in Montenegro. Stijović was the only non-Albanian 
traveling on a bus that was stopped at Savine Vode, when the KPS members took him outside, 
and immediately started hitting him with their fists and feet, a Montenegrin association of 
refugees from Kosovo said in a statement on Thursday. The 81-year-old fell by the side of the 
road in a semi-conscious condition. The victim was then sent back to Montenegro.  
 
While they were assaulting Stijović, the KPS members were saying that the documents he had 
produced were not valid in the "state of Kosovo". That included his ID card issued by "the Serb 
police authority (SUP) in Dečani", and his refugee ID issued by a Montenegrin government 
body. As they were beating Stijović, the KPS members also told their victim that he could only 
pass through "if he recognized the state of Kosovo".  Source; B92 News 

http://www.b92.net/eng/news/crimes-article.php?yyyy=2011&mm=08&dd=08&nav_id=75827
http://www.b92.net/eng/news/crimes-article.php?yyyy=2011&mm=08&dd=25&nav_id=76080
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comes from the UNHCR; “In practice, elements must include that refugees are not 

manhandled; that they can return unconditionally and that if they are returning spontaneously 

they can do so at their own pace; that they are not arbitrarily separated from family members; 

and that they are treated with respect and full acceptance by their national authorities, including 

the full restoration of their rights.’23 Obstruction or government inaction which negatively affects 

the process return is a violation of these rights. 

IDP groups have cited such incidents as having a detrimental effect to their security and to the 

returns process. An Association of Internally Displaced Persons and Refugees in Montenegro 

said in a statement in the same article mentioned above that it sent a demand to the EU mission 

in Kosovo, EULEX, to start an investigation into the case and take appropriate measures 

against the perpetrators. "The serious beating of Stijović is yet another proof that the security for 

Serbs and Montenegrins in Kosovo is at the lowest possible level, and that the interim Kosovo 

institutions are intentionally obstructing the process of return (of refugees), but also endangering 

the survival of the remaining Serb population in the province," said the statement.24 This is 

significant, as it is a public statement by an IDP association of the subjective effect these types 

of incidents have on this group. 

 

2.4.   Criminal charges filed against IDPs as a tool of intimidation 

 

 

One of the most delicate issues following post-conflict returns involves the issue of allegations 

of crimes perpetrated by a person or a group that is in the process of returning. Immediately 

after the conflict, there were a number of instances when IDPs were charged with a variety of 

serious offences at various times over the years and eventually released after being acquitted. 

                                                      

23 The 1996 UNHCR Handbook on Voluntary Repatriation: International Protection and the 2004 Handbook for Repatriation and Reintegration 
Activities 
24 Source; B92 News 

FRIDAY 22.07.2011 “The Priština District Court acquitted Friday three Serbs from the village of 
Bostane, charged with war crimes which pertained to beatings of ethnic Albanians. Lawyer 
Dejan Vasić told Tanjug that the brothers Slobodan and Srećko Martinović and Svetlana 
Stojanović were free as of Friday and that there had been no evidence to prove their guilt. 
The indictment was raised December 2010. The three were suspected of war crimes against the 
civilian population committed in Kosovo 1999. They were charged with inhumane treatment of 
two Albanians from Novo Brdo, eastern Kosovo, Selatin Beciri and Hacif Demoli, who were 
imprisoned April 17-22, 1999” Source; B92 

http://www.b92.net/eng/news/crimes-article.php?yyyy=2011&mm=08&dd=25&nav_id=76080
http://www.b92.net/eng/news/crimes-article.php?yyyy=2011&mm=07&dd=22&nav_id=75575
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In the case mentioned above, the individuals were held in detention for several months before 

being released. The Project currently has over 20 compensation cases where IDPs were 

charged with serious crimes, many of whom were convicted by local judges only to be later 

found not guilty by a panel of international judges. These persons spent months and even years 

in detention before finally being released. The result of such arrests had an impact not only on 

these individuals’ decision to remain in Kosovo, but also on those who have heard of such 

cases and are concerned of something similar happening to them. In some cases these IDPs 

had already returned while in others they were in the process of returning. The same applies to 

the situations where the victims of these “judicial errors” are the members of the minority 

communities that remained in Kosovo. This sends strong message to the potential returnees 

that there is a high probability that upon return they could be exposed to hostility or ill-treatment 

because of their ethnicity. The subjective effect is the same as they belong to the same ethnic 

group as the majority of IDPs, who identify in both the sense of ethnicity as well as 

displacement. 

The OSCE Mission in Kosovo conducted an in-depth analysis of the number of war crimes 

cases that were decided by local judges and the results of review at the district and Supreme 

Court levels. The report showed a significant disproportion of convictions of IDP Serbians by 

local judges and subsequent acquittals by panels of international judges.25 The compensation 

awarded to these persons was a few thousand Euros for years of detention. It can be concluded 

with the great certainty that this further adds to the generally low return rate. 

 

2.5.   Violence against groups of IDPs 

 

 

                                                      

25 OSCE; Kosovo War Crimes Trials, A Review, September 2002 

04 September 2011 - A bus carrying Serbs from the central Serbian town of Kraljevo to the Peć 
Patriarchate monastery was stoned early on Sunday in the vicinity of the monastery. Driver 
Aleksandar Ćirović told Tanjug the vehicle was damaged but that none of the 36 passengers 
were injured.  
"We were under police escort when a stone hit the upper part of the windshield," he stated, 
adding that the incident happened some 600-700 meters from the monastery.  
Kosovo police Spokesman Zeqir Kelmendi told Tanjug the incident had been registered and an 
investigation opened. Source Tanjug  

http://reliefweb.int/sites/reliefweb.int/files/reliefweb_pdf/node-110127.pdf
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Attacks like the one above directly affect the subjective image of freedom of movement to IDPs, 

given that even large police-escorted convoys are attacked. This has a detrimental impact on 

the individual perception of freedom of movement. The fact that, reportedly, the police failed to 

arrest anyone at the scene and that there was no reported condemnation of the attack by any 

local authority is likely to further contribute to this perception. Since the end of July 2011 there 

has been increased tension in the province due to ongoing conflicts and closures of the 

administrative boundaries by KFOR in Leposavic and Zubin Potok. On 22 September 2011, A 

group of supporters of the Albanian Self-determination movement overturned a truck 

transporting goods from central Serbia to Kosovo on the Pristina-Podujevo road, all daily 

media reported. 

 

Human rights standards such as Article 13(1) of the Universal Declaration of Human Rights, 

Article 12 (1) of the International Covenant on Civil and Political Rights and Article 2 Additional 

Protocol 4 of the European Convention on Human rights all recognize the right to freedom of 

movement and residence. 

 

All persons are entitled to move from one place to another and to establish themselves in a 

place of their choice.26 Everyone lawfully within the territory of a State shall, within that territory, 

have the right to liberty of movement and freedom to choose his residence.27 The problem is 

that the freedom of movement has not been restricted necessarily by any act of the government, 

but by low-level intimidation which has created subjective barriers for IDPs. However, municipal 

interference with one’s property, refusal of government to cooperate with restitution claims and 

other forms of obstruction are actions/inactions that advocates can raise in courts and before 

human rights tribunals as violations of the right to freedom of movement. Part of the main 

reason for the establishment of legal aid for IDPs from Kosovo is their lack of freedom of 

movement within the province. 

 

                                                      

26 Covenant on Civil and Political Rights, Article 12(1) 

27
 European Convention on Human Rights, Article 2 Additional Protocol 4. 
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The enjoyment of this right must not be made dependent on any particular purpose or reason 

for the person wanting to move or to stay within a certain territory. General Comment No. 27 of 

the Human Rights Committee on freedom of movement notes that “Everyone lawfully within the 

territory of a State enjoys, within that territory, the right to move freely and to choose his or her 

place of residence. […] The right to move freely relates to the whole territory of a State, 

including all parts of federal States.” 

 

2.6.   Violence against non-majority communities over Property 

Attacks against vacant IDP properties are not uncommon. On 8 August 2011 an incident 

occurred in Gnjilane where a vacant IDP home was completely burned28, and on 6 August 2011 

in the village of Sinaje in Istok municipality another IDP property was robbed.29 The transitional 

government does not appear to have established any measure to protect vacant IDP properties 

and there are no reports of arrests following such incidents. As far as the Project is aware, there 

have been no public statements or action by the government in condemning such incidents and 

there have been no actions in rectifying the wrong by compensating the IDP. The right to the 

peaceful enjoyment of possessions is reportedly one of the most frequently violated rights when 

forced displacement occurs. This right is found within the European Convention on Human 

Rights (Art. 1, Protocol One), while ‘property rights’ provisions can be found in the Universal 

Declaration on Human Rights (art. 17).30 The Pinheiro Principles go further to state that the 

property and possessions of all internally displaced persons shall in all circumstances be 

protected, in particular, against the following acts: pillage; direct or indiscriminate attacks or 

other acts of violence; being made the object of reprisal; and being destroyed or appropriated 

as a form of collective punishment. Property and possessions left behind by internally displaced 

persons should be protected against destruction, arbitrary and illegal appropriation, occupation 

or use.’31 As mentioned above, there does not appear to be any programs in place to protect 

properties of IDPs. 

The Pinheiro Principles cite a valuable piece of jurisprudence under the European Convention 

of Human Rights on Article 1 of Protocol No. 1 ('the right to the peaceful enjoyment of 

                                                      

28 Source: B92 News 
29 EULEX Flash Report 
30 Handbook on Housing and Property Restitution for Refugees and Displaced Persons, Page 44 
31 Ibid. 

http://www.b92.net/eng/news/crimes-article.php?yyyy=2011&mm=08&dd=08&nav_id=75827
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possessions') supporting housing and property restitution rights. In the case of Loizidou v. 

Turkey, which involved the impossibility of return to one’s property, the European Court noted 

that the protection provided by the Convention: “[…]  is not limited to access to property but is 

much wider and concerns a factual situation: because of the continuous denial of access the 

applicant had effectively lost all control, as well as all possibilities to use, to sell, to 

bequeath, to mortgage, to develop and to enjoy her land....The continuous denial of access 

must therefore be regarded as an interference with her rights under Article 1 of Protocol No. 

1’.32 

 

2.7.   Conclusion 

Ongoing attacks against IDPs continue in many forms, and have gone on consistently for over 

12 years. Since 1999 to date, the reports on the situation of minority communities in Kosovo are 

almost without exception making reference to incidents similar to the ones described above. 

There is a need for a comprehensive reform to the protection mechanisms for IDPs and non-

majority groups who have returned. The failure of the governmental authorities to redress such 

incidents show that consistent low-level intimidation is having a detrimental effect on the 

process of return, integration, freedom of movement and reconciliation. Even though many of 

the incidents described above were perpetrated by non-state actors, the prolonged failure to 

address these issues has implicated the interim government in Kosovo and Metohija with 

responsibility as well for failing to protect the right of IDPs 

 

                                                      

32 Handbook on Housing and Property Restitution for Refugees and Displaced Persons, page 46. 
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3. IMPLEMENTATION OF DECISIONS OF THE HUMAN RIGHTS ADVISORY PANEL 
(HRAP) 

 

The Human Rights Advisory Panel (the Panel) examines complaints of alleged human rights 

violations committed by or attributable to the United Nations Interim Administration Mission in 

Kosovo (UNMIK) and makes recommendations to the Special Representative of the Secretary-

General (SRSG) in Kosovo, when appropriate. If a complaint is found admissible, the Panel will 

then issue findings as to whether there has been a breach of human rights and if UNMIK is 

responsible for the violation(s). If the Panel determines that a violation has occurred, the opinion 

may include recommendations to the SRSG. The SRSG must then publicly state how he/she 

will react to those recommendations. The Panel stopped taking cases on 31 March 2010 but 

continues to operate, as there remain over 350 cases pending at various stages of proceedings. 

As of September 2011, the Panel closed 137 cases, of which 71 were declared inadmissible; it 

found violations in 55 of the 57 opinions. Some of these cases involve Clients in the Project and 

are significant, as the SRSG has not taken any action following the decision of the Panel. No 

compensation has been paid to the IDP or any other action even though the Panel has 

determined that UNMIK did in fact violate the human rights of the client. The failure to remedy 

the right will mean that the violations of the rights of the IDP clients are not remedied.  

 

The greatest hurdle here is that the United Nations General Assembly adopted in 1998 a 

Resolution33 that effectively prevents compensation by the United Nations peacekeeping 

missions in most instances. 

 

The reason for this regulation is, since the United Nations undertook an expanded role for 

peacekeeping and enforcement operations, the need to limit U.N. financial obligations arose. 

An article in the Denver Journal of International Law and Policy has stated that the triggering 

event was a claim by Bosnia and Herzegovina against the United Nations for $70 million, most 

of it for damage caused by U.N. vehicles for the normal use of roads and bridges, etc. 

Concerned about the impact of such claims on the financial health of the organization, the 

                                                      

33
 United Nations General Assembly Resolution on Third-party liability: temporal and financial limitations A/RES/52/247 

17 July 1998 
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General Assembly adopted a resolution calling upon the Secretary-General to explore ways to 

limit U.N. liability vis-a-vis third parties.34 In terms of financial limitation, compensation for 

personal injury, illness or death must not exceed the amount of fifty-thousand dollars.35 This 

amount can be exceeded in exceptional circumstances.36 Compensation for property loss or 

damage was also set at a reasonable level to be measured by costs of repair or replacement of 

the property damaged, or fair rental value or repair costs.37 In case of "operational necessity," 

which is analogized to "military necessity," the United Nations assumes no tortious liability.38 

Regarding the damage caused by gross negligence or wilful misconduct on the part of the 

United Nations, the Organization assumes liability for full compensation. The issue here is that 

many of the cases involve the inaction of the UN acting in the role of an interim government, as 

opposed to peace-keeping in a post-conflict environment.  

 

The second major hurdle comes from the fact that UNMIK has sharply decreased its mandate 

by transitioning a significant amount of its authority to the local government. This is particularly 

important in regards to the Kosovo Property Agency, as there are cases affecting IDPs where 

the HRAP ordered UNMIK to pay compensation to IDPs in relation to their property claims.39 In 

such cases IDPs have received decisions by the HPD ordering compensation to be paid, but no 

money has been issued to anyone to date. Furthermore, no fund has been established to 

compensate these claimants and no mechanism is envisioned in the near future.  

 

The failure to implement these decisions by the HRAP means that the violation against the IDP 

continues to remain un-remedied. This typically leaves the IDP without a resolution to their 

displacement and with no further recourse. In essence, the IDP has reached the end of the 

judicial process, and has been successful. But the success after all the effort in presenting the 

                                                      

34
 See Gen. Ass. Res. 50/235, U.N. GAOR, 50th Sess., Supp. No. 49. Vol. 2, at 33, U.N. Doc. A/50/49 (1996); Gen. Ass. Res. 51/13 

(1996). 
35

 Supra, General Assembly Resolution on Third-party liability, para 9.d 
36

 Ibid, para 9.e 
37

 See Report of the Secretary-General, Administrative and Budgetary Aspects of the Financing of the United Nations' 
Peacekeeping Operations: Financing of the United Nations' Peacekeeping Operations, U.N. Doc. A/51/903 (1997), paras. 30-36. 
38

  DENVER JOURNAL OF INTERNATIONAL LAW AND POLICY, Accountability of International Organizations: VED P. NANDA, 2005. 
39

 For Example, See Case of Mr. Nadica Kusic Case No. 08/07 - 

http://findarticles.com/p/articles/mi_hb3262/
http://www.unmikonline.org/human_rights/documents/Decisions/eng/DC_No_08-07-nadica-kusic.pdf
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case before various judicial and administrative bodies has little meaning when there is no 

implementation. 
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4. UNANSWERED ISSUES AFFECTING MASS CLAIMS OF COMPENSATION FOR 
DESTROYED PROPERTIES OF IDPS 

 

Between June and December 2004 and estimated number of 18,000-21,000 civil & criminal 

claims of compensation for destroyed properties were filed by  IDPs so as to prevent 

periods of statutory limitation in civil litigation from running to their detriment under the “Law on 

Obligations”. The claims were lodged against UNMIK, KFOR, the Provisional Institutional Self 

Government (PISG), various municipalities and, in some cases, against named individuals. The 

majority of the claims involved property claims for properties that were destroyed during and 

immediately after the conflict in 1999.40  

However, the Department of Justice of UNMIK immediately suspended the processing of these 

claims until a solution on how to process them could be determined. These claims have now 

been unfrozen following an instruction by UNMIK in late 2008 to begin processing the cases 

again. As a result hearings have begun in some municipalities but not in others. Copies of all 

instructions involving the order suspending and subsequent lifting of the suspension are 

available here. 

 

A further challenge has occurred with the passing of an Amendment on the Law of Public 

Financial Management and Accountability41, which effectively suspends the processing of these 

compensation claims for up to 180 days or until the Ministry of Justice of Kosovo notifies the 

court in writing that it is assuming representation on behalf of the government or public 

authority. 

                                                      

40
 Source; Court Liaison Office Gracanica, Case Tracking Report, 2004.  

41
 Amendment to the Law on Public Financial Management and Accountability, July 2010, Kosovo Assembly Law 03-L-221, 

Article 25. 

Client owned a home that was destroyed in Peć in July 1999, after the arrival of NATO forces. 
He filed a claim in the Municipal Court of Peć against KFOR and UNMIK for the damage, 
citing it was their responsibility to maintain a peaceful environment under UNMIK Regulation 
1999/2 and UN Resolution 1244. 

The Department of Justice of UNMIK froze the claim, among others, temporarily until a 
solution for such claims could be found as the courts were not capable of handling such a 
large caseload. The freezing of those claims was considered a violation of the Article 6 of the 
ECHR by the Human Rights Advisory Panel on the 23

rd
 February 2011 (Case n. 27/08 Esat 

BERIŠA et al). 

http://docs.google.com/fileview?id=0B8RM5XQfGkh0NWY0YWU0Y2UtN2YxMi00NjlkLTg1OWUtYjJmNDY4MzBlNTll&hl=en
http://www.assembly-kosova.org/common/docs/ligjet/2010-221-eng.pdf
http://www.assembly-kosova.org/common/docs/ligjet/2010-221-eng.pdf
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The question arises whether this law as well could be considered to constitute a violation of 

Article 6 (1) of the ECHR, as was the case with the 2004 UNMIK instruction mentioned above.  

Even when these cases do begin to be processed again there is a serious question whether 

they will be successful, not a matter of merit, but because of the immunities evoked by both 

UNMIK and KFOR, discussed in section 2 of this report. None of these cases have been 

successful at the municipal court level due to the immunities clause and passive legitimacy of 

the PISG. To date, only one of these cases has received a District Court ruling, and it is one of 

the strongest cases of the group, given that the damage was claimed as a result of the riots of 

March 2004. Even that case was rejected in its claims against the PISG, UNMIK and KFOR. 

The case has been submitted to the Supreme Court of Kosovo and has been waiting for a 

hearing for 2 years.  

In any other jurisdiction in the world these compensation claims would have already been 

successful but are severely impeded by the immunities clause of the UN & KFOR. A failure to 

find an alternative means of addressing them will result in a gross violation of human rights with 

no remedy. 

 

4.1. Purpose behind the Compensation Claims 

 

It is critically important to note that the purpose of these compensation claims are not so much 

as to receive money as they were to draw attention, or a cry for help, to the number of 

destroyed IDP homes and seeking help in restitution/reconstruction. One must look at the 

compensation claims in the context of the timeframe. The claims were filed 3 months after the 

mass riots against Serbian inhabitants of Kosovo in March 2004. The security situation was far 

from secure and there were few large-scale reconstruction programs planned for IDPs living in 

Serbia proper, with donations for even this beginning to dry up. By filing the claims the IDPs as 

a group tried to put pressure on the international community to resolve their half a decade long 

status in displacement. Indeed, during the period of 1999-2002 the European Agency for 

Reconstruction (EAR) had spent 127.7 million Euros and had reconstructed over 17,100 

homes in Kosovo, the vast majority of them belonging to ethnic Albanians.42 While the EAR 

reported that a significant percentage of the homes under the 2002 programme were for ethnic 

                                                      

42
 Annual Report to the European Parliament and the Council, Jan. – Dec. 2003, Published 07 June 2004, P71. 

http://ec.europa.eu/enlargement/archives/ear/publications/main/documents/EARAnnualReport2003.pdf
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minority communities, those statistics included ethnic Albanian minorities living in predominantly 

Serbian-populated Zubin Potok, in the village of Cabra. 

 

The Project is currently witnessing that all compensation cases are being dismissed by the 

municipal courts due to the passive legitimacy of the PISG and immunities of UNMIK & 

KFOR. While there are many arguments that could in fact be made effectively as to the 

transitional government at any given period, the challenge in relation to the immunities of 

UNMIK and KFOR are the most problematic. It is worth noting that there has not been a formal 

request by any litigant to the United Nations to waive the immunity for these suits.43 Whether 

such a request would be successful is unlikely. 

 

A solution needs to be found outside of the court structure that recognizes the rights of IDPs to 

restitution and resolving their displacement. 

 

4.2. International Legal Mediation as a Possible Solution 

 

Mediation, as used in law, is a form of alternative dispute resolution (ADR), a way of resolving 

disputes between two or more parties.44 Given that there are serious impediments to the clients 

in receiving restitution for their destroyed properties, the timing for an alternative approach to 

resolving their claims is right now, during the negotiation process between Belgrade and 

Pristina.  

 

Part of the reason that UNMIK stated that it issued the suspension of proceedings was because 

a political solution was planned as part of a status settlement agreement for Kosovo.45 At one 

point in the settlement negotiations, there was a view that financial settlement issues could be 

better addressed in direct talks. However, in mid-December 2007, when the talks failed, it 

became clear that no relevant agreement was attainable at the time. Only from then did UNMIK 

consider urging the Kosovo courts to process these cases as it saw no discussions being 

                                                      

43
 See Convention on the Privileges and Immunities of the United Nations, 1 U.N.T.S. 15, 13 February 1946, Section 2. 

44
 Legal definition of mediation, Wikipedia. 

45
 Ibid, paragraph 26. 

http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/22(I)
http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/22(I)
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planned.46 However, in September 2010, the General Assembly of the United Nations adopted 

without a vote a resolution that welcomed “the readiness of the European Union to facilitate a 

process of dialogue between the parties” in respect to Belgrade and Pristina.47 Talks mediated 

by the European Union began on March 2011 and have had six rounds of discussion to date. 

The following outcomes have resulted from the negotiations; 

 Belgrade has agreed to give Pristina copies of land registries and documents 

on births, deaths and marriages in Kosovo.48 

 Mutual Recognition of each others University Diplomas. 

 Agreement on freedom of movement across the border, both persons and cars. 

 Belgrade has agreed to accept custom stamps for the UNMIK customs zone which state 

"Kosovo Customs".49 

 

Given the current climate and the ongoing negotiations, this is the most opportune time for the 

issue of these claims to be raised, as the human rights, IDP returns and property restitution 

issues correlate directly to the dialogue’s aim of “improving the lives of the people.” 

 

The Pinheiro Principles recognize this right to compensation, especially in the context in which 

the IDPs from Kosovo find themselves “…displaced persons have the right to full and 

effective compensation as an integral component of the restitution process. Compensation 

may be monetary or in kind. States shall, in order to comply with the principle of restorative 

justice, ensure that the remedy of compensation is only used when the remedy of restitution is 

not factually possible, or when the injured party knowingly and voluntarily accepts compensation 

in lieu of restitution, or when the terms of a negotiated peace settlement provide for a 

combination of restitution and compensation.”50 

The Principles state that compensation is only viewed as an acceptable substitute for the 

physical recovery of original homes and lands when three key conditions are met: 1. When the 

restoration of housing, land or property rights is factually impossible; 2. When those possessing 

                                                      

46
 Ibid. 

47
 See Security Council Report, Historical Chronology on Kosovo, 2011 

48
 "Teams report "progress" in Kosovo meetings". B92. Retrieved 29 March 2011 

49
 Wikipedia article on Belgrade-Pristina Negotiations. 

50
 Ibid 21(1) 

http://en.wikipedia.org/wiki/Births
http://en.wikipedia.org/wiki/Deaths
http://en.wikipedia.org/wiki/Marriages
http://www.securitycouncilreport.org/site/c.glKWLeMTIsG/b.2693009/
http://www.b92.net/eng/news/politics-article.php?yyyy=2011&mm=03&dd=29&nav_id=73488
http://en.wikipedia.org/wiki/Belgrade%E2%80%93Pristina_negotiations
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restitution rights voluntarily prefer compensation-based solutions; and even then, and; 3. Only 

following a determination to this effect by an independent and impartial tribunal or some 

legitimate and competent body without vested interests in the matters concerned.51 

The term factually impossible mentioned under the first criteria refers to the actual physical 

damage or destruction of housing, land and property as a result of armed conflict and not to 

particular political or related obstacles which may prevent a particular restitution case from 

being resolved on the basis of actual re-possession of original homes and lands. Given the now 

almost 13 years which have passed since the conflict and that the situation has changed 

considerably, an argument for factually impossible can be made.  

Combined solutions of both restitution (to the original home or land) and compensation (to 

enable re-building of a damaged or destroyed home) may offer the most durable solution to the 

plight of individual displaced persons. In other instances, a remedy of pure compensation (both 

in-kind and/or cash) may provide the best and most desired method of resolving outstanding 

restitution claims, as long as the criteria outlined above are subject to full compliance.52 

 

4.3. Other Forms of Compensation in Lieu of Monetary 

 

In addition to cash compensation there exist other forms of compensation including land 

swapping, allocation of other properties and other creative alternatives that must be acceptable 

to the IDP. The World Trade Organization has recognized the importance of mutually 

acceptable solutions to disputes.53  

Pinheiro’s view on cash from a human rights angle says that “while cash compensation is often 

viewed as a simple means of settling land, housing and property restitution claims, cash 

compensation should be reserved only for any economically assessable damage resulting from 

violations of international human rights and humanitarian law, such as: physical and mental 

harm, lost opportunities (including education), material damages or loss of earnings, harm to 

reputation or dignity, costs required for legal or expert assistance, medicines and medical 

services, and psychological and social services, and lost or destroyed immovable and/or 

                                                      

51
 Principles on Housing and Property Restitution for Refugees and Displaced Persons, Section 2 

52
 Ibid 

53
 World Trade Organization; Understanding on Rules and Procedures Governing the Settlement of Disputes, paragraph 7. 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/dsu_01_e.htm
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movable assets, including the destruction or damage of one’s original home. Even in those 

cases, cash compensation is generally to be avoided in countries without a functioning housing 

and land market or secure saving banks. When it is determined that those pre-conditions are 

met and a refugee or displaced person wishes to receive cash compensation in lieu restitution, 

but there are insufficient public funds to provide this, we should seek to assist the relevant 

authorities to find alternative means of providing compensation. The obvious first alternative to 

cash compensation would be the construction - by the transitional government or subsidized 

by it - of adequate, affordable and accessible housing which could be made available to 

returnees or displaced secondary occupants. This must be in an area where the IDP feels safe 

and has access to services of his/her choice. 

Other housing-based or fair alternative solutions might be made accessible through a range of 

creative measures, including: the provision of alternative land plots, the establishment of a 

public housing fund which issues government housing bonds, vouchers or individual subsidies 

which can only be redeemed in relation to the construction of residences; Government 

assistance for returnees in finding an empty existing flat or in accessing new housing; state land 

plots could be allocated to the returnees.”54 

One of the most relevant sections of the Pinheiro Principles to the situation of IDPs from Kosovo 

states that “All…displaced persons have the right to have restored to them any housing, land 

and/or property of which they were arbitrarily or unlawfully deprived, or to be compensated for 

any housing, land and/or property that is factually impossible to restore as determined by an 

independent, impartial tribunal. 

States shall demonstrably prioritize the right to restitution as the preferred remedy for 

displacement and as a key element of restorative justice. The right to restitution exists as a 

distinct right, and is prejudiced neither by the actual return nor non-return of refugees and 

displaced persons entitled to housing, land and property restitution.55 

Pinheiro states that the term “restitution refers to an equitable remedy (or a form of restorative 

justice) by which individuals or groups of persons who suffer loss or injury are returned as far as 

possible to their original pre-loss or pre-injury position.”  

                                                      

54
 Principles on Housing and Property Restitution for Refugees and Displaced Persons, Section 21 

55
 Principles on Housing and Property Restitution for Refugees and Displaced Persons, Section 2.1 and 2.2. 
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He goes further into the right for restitution and states that the right to a remedy for human rights 

violations has perhaps been best articulated in the Basic Principles and Guidelines on the Right 

to a Remedy and Reparation for Victims of Gross Violations of International Human Rights and 

Serious Violations of International Humanitarian Law (2005).  Furthermore “restitution should, 

whenever possible, restore the victim to the original situation before the gross violations of 

human rights law or serious violations of international humanitarian law occurred. Restitution 

includes, as appropriate: restoration of liberty, enjoyment of human rights, identity, family life 

and citizenship; return to one’s place of residence, restoration of employment and return of 

property.”56 

 

4.4. Conclusion 

It appears that UNMIK was on the right track when considering including the compensation 

claims as part of a settlement agreement, while, in lieu of a final settlement, UNMIK has looked 

to the dialogue as the international process for solving such Kosovo-related problems. While in 

essence this turns the families affected into hostages of negotiations, discussions on this matter 

would directly address their restitution. The EU and other key stakeholders should seize the 

opportunity of the current negotiations to include the topic of resolution of these 18,000-21,000 

compensation claims and the resolution of the displacement of these families through 

negotiation. This will have the added benefit of addressing the largest number of files in the 

court backlog. There is a serious possibility that failure to seize this present opportunity will 

result in the failure to resolve these claims at all. This will effectively leave tens of thousands of 

non-Albanian IDPs without legal remedy to injustices done to them, in displacement for the rest 

of their lives, and leave a dark legacy behind the shadow of the international mission. 

 

 

                                                      

56
 Ibid 


